CHAPTER XXVI.

SUCCESSION TO MORTGAGEE'S INTEREST
IN LAND*

The case of In re Dalrymple Estate, Hogg v. Provincial Tax
Commission (a) decided by the Court of Appeal for Saskatche-
wan, on appeal from Macdonald J. (b), involved primarily
the question whether in the case of a person who at the time
of his death, intestate, was domiciled in Saskatchewan, his
interest as mortgagee of lands situated in British Columbia fell
within s, 3 (2) of the Saskatchewan Succession Duty Act, 1938,
as amended by 1940, c. 12, s. 2, subsequently re-enacted in
R.S.S. 1940, c. 50, s. 3(2). It is provided by s. 9 of the

statute that "No duty shall be leviable......(f) on real

property situate outside of the province/1 and provision is made
by s. 3 (2) for the payment of a tax by a "successor" if he "has
become entitled or claims to be entitled to a beneficial interest in
property passing on the death of a deceased person, who at the
time of his death was domiciled in the province, and such title
or claim to such title, is derived from or based upon a devolu-
tion by or under the law of the province/* It was held that the
intestate's interest as mortgagee developed .by or under the law
of British Columbia, not the law of Saskatchewan, and there-
fore was not covered by the taxing statute.

This question of the construction of the statute was dis-
posed of in a simple manner by Macdonald J. who said that
"a mortgage on land is an interest in an immovable and its
devolution is governed by" the lex rei sitae (c). It is true, as
pointed out in the Court of Appeal that this depended on the
law of British Columbia, and that the law of British Columbia

/This chapter reproduces a comment published (1941), 19 Can-
^JSivBK 5eview 746'750, supplemented by an article published
(1946), 24 Canadian Bar Review 442, under the title, The Privy
Council and Mortgages in the Conflict of Laws.

(a) [1941] 3 W.W.R. 605; sub nom. Hogg v. Provincial Tax
Commission, [1941] 4 D.L.R. 501.
(6) [1941] 2 W.WJL 253.
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